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prior written approval of Developer and in accordance with Article
VI of this Declaration.

Section 22. Sidewalks. Anyone cutting onto or
tunnelling under or damaging in any manner the streets, sidewalks,
curbs, or road serving the Property shall repair and restore the
streets, sidewalks, curbs, or roads to their original condition,
all at such person's own risk and expense. This paragraph shall
not be construed as a grant of permission or consent by the

Developer and shall not create any liability on the Developer.

ARTICLE VI

ARCHITECTURAL AND LANDSCAPE CONTROL

Section 1. Approval of Construction and Landscape Plans.

(a) No building, fence, wall or other structure
including a detached garage shall be commenced, erected or
maintained upon the Property, nor shall any addition to or change
or alteration therein be made to the existing improvements or the
existing landscaping on that portion of the Lot contained in the
area between the building line and the street until the plans and
specifications showing the nature, kind, shape, color, height,
materials and location of same shall have been submitted to and
approved in writing as to harmony of external design and location
in relation to surrounding structures, landscaping and topography
by the Developer; nor shall any exterior paint color be changed

without the approval of the Developer. After the Class B
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membership terminates and is converted to Class A membership as
provided for in Article II, Section 2, hereof, the architectural
control shall be vested in the Board of Directors or in an
architectural committee composed of three or more representatives
appointed by the Board. In the event said Developer, Board or
Board's designated committee, as the case may be, fails to approve
or disapprove such design and location within ninety (90) days
after said plans and specifications have been submitted to it,
approval will not be required and this Article will be deemed to
have been fully complied with. Prior to delivery of architectural
control to the Board of Directors, Developer may vary the
established building lines in its sole discretion where not in
conflict with applicable zoning regulations.

(b) References to "structure" in this paragraph shall
include any building (including a garage)vfence, wall, antenna and
microwave and other receivers and transmitters including those
currently called satellite dishes.

(c) Developer contemplates that the residences to be
constructed shall be of' a traditional architectural character
provided, however, in the‘sole discretion of the Developer other
types of architectural designs may be approved if desirable, in the
sole opinion of the Developer, in order to take advantage of
unusual characteristics of a particular Lot brought about by
slopes, location of trees or other unique characteristics. The
Developer retains the sole right and authority in its discretion

to approve or disapprove of the materials utilized in the
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construction of the improvements (references to improvements in
this paragraph are intended to include without limitation the items
specified hereinabove in subparagraph (b) and if there is any
question as to the all inclusive nature of this covenant, the
judgment of Developer in its sole discretion shall control). The
roof pitch shall be not less than 8 on 12 unless specifically
waived and approved by the Developer in writing. One complete set
of the plans and specifications shall be retained by the Developer
and the duplicate copy initialed by the Developer when approved
shall be returned to the Owner.

(d) In addition to and without 1limitation on the
covenants contained in the preceding subparagraphs, a plot plan’
shall be submitted in duplicate showing the location of each and
every improvement proposed, showing the boundary of the Lot, all
easements and building lines, floor level elevations, the location
and dimensions of all buildings, accessory buildings or structures
and any and every improvement and/or alteration to be made. If any
trees are proposed to be removed, such removal shall be approved
by the Developer as requi;ed by Article V, Section 11 hereinabove,
and, if desirable in the opinion of the Developer, trees to be
removed shall be relocated if reasonably feasible on other portions
of the Lot. As construction of the improvements are completed,
each Lot shall be landscaped wiph the minimum number of shade trees
in the front yard or the area between the sidewalk and the curb as
required by the Lexington-Fayette Urban County Government and the

Plat for such Lot. Additionally, each Golf Course Lot shall be
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landscaped with two (2) trees in the rear yard to be of the same
species as required for street trees by the Lexington-Fayette Urban
County Government. The location of said trees, which shall be
shown on the plot plan for each Lot, shall be approved by the
Developer.

(e) Any proposed alterations to any of the improvements
or additions thereto whether proposed to be made during the period
of construction or after construction of the improvements shall be
submitted to the Developer for approval on the same terms and
conditions as herein imposed; provided, however, when the Class B
membership terminates as set out in Article II, Section 2, the
Board or the Board's designated committee shall have the authority
to control future improvements or alterations on any of the Lots
within the subdivision.

(f) If construction is not begun within one (1) year
after approval of the plans by the Developer or its successor in
authority, the approval shall automatically terminate.

(g) The front of any Lot shall be finished, graded and
sodded and the sides and rear yard shall be seeded or otherwise
planted or landscaped wiéﬁin thirty (30) days after the completion
of the main residence provided, however, this period may be
extended if the sodding, seeding or planting cannot be accomplished
because of inclement whether.

(h) The plans and-specifications shall include all
details of construction and materials including without limitation

the color of the brick and/or paint to be used on the exterior, and

24

_Ictmm

.

]

el
To
Tow
[
1y
w2
[ )



o0 1919 16:326

the style of roof shingles. Bedford stone, Tennessee stone or
similar stone shall not be permitted unless a photograph or sample
of the particular stone has been approved by Developer. Roof
shingles for residences constructed on 90-foot lots shall be a
minimum of 300 lbs. per square.

(i) All exterior building materials shall be
predominantly brick or stone or a combination of the same, which
materials shall extend to the ground level on all sides of the
building; provided, however, that windows and doors shall be of
standard material; and provided further that the Developer may
approve other materials than those listed herein, if such approval
is given in writing. Harmony among the residences in the Brighton
Place Subdivision (which is being marketed as the Village of
Andover Forest) is acknowledged as a goal of all parties.

Section 2. Exterior Maintenance. It shall be the duty
of each Owner of Property to maintain his Unit and to keep the
grass on the Lot properly cut, to keep the Lot free from weeds and
trash, and to keep it otherwise neat and attractive in appearance.
Should any Owner fail to do sé, then in addition to maintenance
upon Common Area, the Association, upon approval by a Majority of
the Board of Directors, shall be authorized, but not obligated, to
perform exterior maintenance upon each Lot and/or Unit which is
subject to assessment hereunder as follows: Paint, repair, replace
and care for roofs, gutters, downspouts, exterior building
surfaces, trees, shrubs, grass, walks and other exterior

improvements. In addition, upon the failure of any Lot Owner to
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comply with any condition or requirement of Article V or this
Article, for actions or failure to act arising prior to vesting of
architectural control in the Board of Directors, the Developer may
take such action as is necessary to comply therewith and the Owner
on demand shall reimburse Developer for the expense incurred in so
doing. For actions or failure to act arising after architectural
control is turned over to the Board of Directors by the Developer
as set forth in Article II all such enforcement provisions shall
be vested in the Board of Directors who may, by a Majority vote,
authorize work to remedy the noncomplying conditions and add the
cost of such work to the assessment to which the subject Lot is

subject.

section 3. Setbacks, Building Lines, etc. The Lots

shall be subject to all building lines, setbacks including sideyard
requirements, easements and all restrictions of record pertaining
to the Property including those reflected on the Plat. No building
line or setback including sideyard requirements as reflected on the
Plat shall be varied or modified without the prior written approval
of the Developer. The minimum sideyard requirement for Units 1-A
and 1-B of Brighton Place Subdivision shall be six (6) feet. The
minimum sideyard requirement for Unit 1-C of the Brighton Place

Subdivision shall be eight (8) feet.
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ARTICLE VII

’gzﬁs GOLF COURSE LOTS

B>

b
L Section 1. Acknowledgment. The Owners of Golf Course

Lots hereby acknowledge, consent and agree to the design of the
Brighton Place Subdivision (which is being marketed as the Village
of Andover Forest) insofar as said Lots abut directly onto and
adjoin the Andover Golf Course and furthermore, acknowledge,
consent and agree to the design and layout of said golf course
insofar as it abuts and adjoins said Golf Course Lots. Said Owners
of Golf Course Lots hereby indemnify and hold harmless Developer
and/or the owner and operator of the Andover Golf Course from any
injury or damage which may be incurred by said Owner, Owner's
family, guests, invitees, tenants, employees and servants as a
result of the location of said Golf Course Lot adjacent to the golf
course. This indemnification shall include without 1limitation
indemnification against all costs and expenses (including attorney
fees, amounts of Jjudgment paid and amounts paid in settlement)
incurred in connection w}th any claim, action, suit, or proceeding
whether civil, criminal, administrative or other. This
acknowledgment and agreement however shall not authorize any
negligent, willful or other unlawful act nor shall it permit any

trespass on the Golf Course Lots.



ARTICLE VIIIXI

CONDEMNATION

Whenever all or any part of the Common Area not located
within the dedicated right-of-way shall be taken (or conveyed in
lieu of and under threat of condemnation by the Board acting on the
written direction of Voting Members representing at least two-
thirds (2/3) of the total Association vote and the Developer, as
long as the Developer owns any property described on Exhibit "A")
by any authority having the power of condemnation or eminent

‘domain, each Owner shall be entitled to notice thereof. The award

made for such taking shall be payable to the Association as trustee’

for all Owners to be disbursed as follows:

If the taking involves a portion of the Common Area on
which improvements have been constructed, then, unless within sixty
(60) days after each taking the Developer, so long as the Developer
owns any property described in Exhibit "A"™ of this Declaration, and
Voting Members representing at least seventy-five (75%) percent of
the total vote of the Association shall otherwise agree, the
Association shall restore or replace such improvements so taken on
the remaining land included in the Common Area to the extent lands
are available therefor, in accordance with plans approved by the
Board of Directors of the Association. If such improvements are
to be repaired or restored, the proceeds of the award shall be used
to defray the cost of restoration or replacement. If the taking

does not involve any improvements on the Common Area, or if there
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is a decision made not to repair or restore, or if there are net

funds remaining after such restoration or replacement is completed,
then such award or net funds shall be disbursed to the Association

and used for such purposes as the Board of Directors of the

Association shall determine.

ARTICLE IX

GENERAL PROVISIONS

Section 1. Enforcement. Enforcement of these

restrictions shall be by proceeding of law or in equity brought by
any Owner, by the Association or by Developer against any party
violating or attempting to violate any covenant or restriction

either to restrain violations, to direct restoration and/or to

recover damages. Failure of any Owner, the Association, or
Developer to demand or insist upon observance of any of these
restrictions or to proceed for restraint of violations shall not
be deemed a waiver of the violation or the right to seek
enforcement of these restrictions.

Section 2. Severability. 1Invalidation of any one of

these covenants by judgment or court order shall in no way affect

any of the other provisions which shall remain in full force and

effect.

Section 3. Annexation of Additional Property. As the

owner thereof, or if not the owner, with the consent of the owner

thereof, Developer shall have the unilateral right, privilege, and
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option, from time to time at any time until all property described
on Exhibit "B" has been subjected to this Declaration or January
1, 2000, whichever is earlier, to subject to the provisions of this
Declaration and the jurisdiction of the Association all or any
portion of the real property described in Exhibit "B", attached
hereto and by reference made a part hereof, whether in fee simple
or leasehold, by filing in the public records of Fayette County,
Kentucky, an amendment annexing such Properties. Such Subsequent
Amendment to this Declaration shall not require the consent of
members or Voting Members. Any such annexation shall be effective
upon the filing for record of such Sﬁbsequent Amendment unless
otherwise provided therein. Developer shall have the unilateral
right to transfer to any other Person the said right, privilege,
and option to annex additional property which is herein reserved
to Developer, provided that such transferee or assignee shall be
the developer of at least a portion of the real property described
in Exhibits "A" or "B" attached hereto and that such transfer is
memorialized in a written, recorded instrument executed by the
Developer. .

Section 4. Restrictions Run With Land. These covenants
and restrictions are to run with the land and shall be binding on
all parties claiming under them for a period of thirty (30) years
from the date this document is recorded after which time they shall
be extended automatically for successive periods of ten (10) years.
These restrictions may be cancelled at any time by a written

instrument signed by the Owners of seventy-five percent of the Lots
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in the Association and recorded in the Fayette County Clerk's
Office.

Section 5. Amendment. Prior to the conveyance of the
first Lot, Developer may unilaterally amend this Declaration.
After such conveyance, the Developer may amend this Declaration so
long as it still owns property described in Exhibit "aA" for
development as part of the Property and so long as the amendment
has no material adverse effect upon any right of any Owner;
thereafter and otherwise, this Declaration may be amended only by
the affirmative vote or written consent, or any combination
thereof, of Voting Members representing seventy-five (75%) percent
of the total votes of the Association, including seventy-five (75%)
percent of the votes held by Members other than the Developer.
However, the percentage of votes necessary to amend a specific
clause shall not be 1less than the prescribed percentage of
affirmative votes required for action to be taken under that
clause. Any amendment must be reéorded in the public records of
Fayette County, Kentucky.

If an Owner consents to any amendment to this Declaration
or the By-Laws, it will be conclusively presumed that such Owner
has the authority to so consent and no contrary provision in any
Mortgage or contract between the Owner and a third party will
affect the validity of such amendment.

No amendment may remove, revoke, or modify any right or

privilege of Developer without the written consent of Developer or

the assignee of such right or privilege.
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Section 6. Easements of Encroachment. There shall be

reciprocal appurtenant easements of encroachment as between each
Lot and such portion or portions of the Common Area adjacent
thereto or as between adjacent Lots due to the unintentional
placement or settling or shifting of the improvements constructed,
reconstructed, or altered thereon (in accordance with the terms of
these restrictions) to a distance of not more than one (1) foot,
as measured from any point on the common boundary between each Lot
and the adjacent portion of the Common Area or as between said
adjacent Lots, as the case may be, along a line perpendicular to
such boundary at such point; provided, however, in no event shall
an easement for encroachment exist if such encroachment occurred
due to willful and knowing conduct on the part of an Owner, tenant,
or the Association.

Section 7. Easements for Utilities, Etc. There is

hereby reserved unto Developer and its designees, so long as any
of the foregoing own any property described on Exhibit "A", and to
the Association and its designees, (which may include, without
limitation, Fayette County, Kentucky, and any utility) blanket
easements upon, across, over, and under all of the Common Area and,
to the extent shown on any plat, over the Lots for ingress, egress,
installation, replacing, repairing, and maintaining cable
television systems, master television antenna systems, security,
and similar systems, walkways, and all utilities, including, but
not limited to, water, sewers, meter boxes, telephones, gas, and

electricity.
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Notwithstanding anything to the contrary contained in
or other

this Section, no sewers, electrical lines, water lines,
utilities may be installed or relocated on said Property, except

as may be approved by the Association's Board of Directors or as
Should any entity furnishing a service

ok 1919 PAGE334‘

provided by Developer.
covered by the general easement herein provided request a specific
easement by separate recordable document, the Board of Directors

shall have the right to grant such easement on said Property
The easements provided

without conflicting with the terms hereof.
for in this Article shall in no way adversely affect any other

recorded easement on the Property.
The Association shall have

Section 8. Right of Entry.
to enter into any Lot for

but not the obligation,
and safety, which right may be exercised by

the right,

security,
and

emergency,
the Association's Board of Directors, officers, agents, employees,
ambulance personnel,

managers, and all policemen, firemen,
similar emergency personnel in the performance of their respective
duties. Except in an emergency situation, entry shall only be
during reasonable hours and after notice to the Owner. This right
of entry shall include the right of the Association to enter a Lot
to cure any condition which may increase the possibility of a fire
or other hazard in the event an Owner fails or refuses to cure the

condition upon request by the Board and shall also include the

right to enter upon the land comprising any Lot for the purpose of

inspecting for compliance with the requirements of Article VI.



Section 9. Perpetuities. If any of the covenants,
conditions, restrictions, or other provisions of this Declaration
shall be unlawful, void, or voidable for violation of the rule
against perpetuities, then such provisions shall continue only
until twenty-one (21) years after the death of the last survivor
of the now living descendants of Elizabeth II, Queen of England.

Section 10. Amendments to Articles and By-Laws. Nothing
in this Declaration shall limit the right of the Association to
amend from time to time its Articles and By-Laws.

| Section 11. Nonliability of the Directors and Officers.
Neither Developer nor the directors or officers of the Association
shall be personally liable to the Owners for any mistake or
judgment or for any other acts or omissions of any nature
whatsoever while acting in their official capacity except for any
acts or omissions found by a court to constitute gross negligent
or actual fraud. The Owners shall indemnify and hold harmless each
of the directors and officers and their respective heirs,
executors, administrators, successors and assigns 1in accordance
with the By-Laws. The,;indemnification shall include without
limitation indemnification against all costs and expenses
(including attorney fees, amounts of judgment paid and amounts paid
in settlement) incurred in connection with any claim, action, suit
or proceeding whether civil, cgiminal, administrative or other.

Section 12. Board's Determination Binding. In the event
of any dispute or disagreement between any Owners relating to the

Property or any questions of interpretation or application of the

34
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provisions of this Declaration or the By-Laws, the determination
thereof by the Board of Directcrs of the Association shall be final

and binding on each and all of such Owners.

ARTICLE X

DEVELOPER'S RIGHTS

Any or all of the special rights and obligations of the
Developer may be transferred to other Persons, provided that the
transfer shall not reduce an obligation nor enlarge a right beyond
that contained herein, and provided further, no such transfer shall
be effective unless it is in a written instrument signed by the
Developer and duly recorded in the public records of Fayette
County, Kentucky.

Notwithstanding any provisions contained in this
Declaration, the By-Laws, Articles of 1Incorporation, |wuse
restrictions, rules and regulations, design guidelines, and any
amendments thereto, so long as construction and initial sale of
Lots shall continue, i; shall be expressly permissible for
Developer and any builder or developer approved by Developer to
maintain and carry on upon such portion of the Property as
Developer may deem necessary, such facilities and activities as,
in the sole opinion of Developer, may be reasonably required,
convenient, or incidental to Developer's, and such builder's or
developer's development, construction, and sales activities related

to the Property and any builder or developer approved by Developer.
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Developer and any such builder or developer shall have an easement
for access to such facilities.

This reserved easement shall constitute a burden on the
title to the Property and specifically includes, but is not limited
to: (a) the right of access, ingress and egress for vehicular and
pedestrian traffic over, under, in or on the Property; (b) the
right to tie into any portion of the Property with driveways,
parking areas and walkways; (c) the right to tie into and/or
otherwise connect and use (without a tap-on or any other fee for
so doing), replace, relocate, maintain and repair any device which
provides utility or similar services including, without limitation,
electrical, telephone, natural gas, water, in-ground sprinklers,
sewer and drainage lines and facilities constructed or installed
in, on, under and/or over the Property; (d) the right to carry on
sales and promotional activities on the Property; and (e) the right
to construct and operate business offices, signs, construction
trailers, model residences, and sales offices on the Property. The
right to maintain and carry on such facilities and activities shall
include specifically the right to use Lots owned or leased by the
Developer or any such builder or developer, as model residences and
sales offices, respectively. Rights exercised pursuant to such
reserved easement shall be exercised with a minimum of interference
to the quiet enjoyment of affected property, reasonabie steps shall
be taken to protect such property, and damage shall be repaired by

the Person causing the damage at its sole expense.
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No rights, privileges, and easements granted or reserved
herein shall be merged into the title of the Property, but shall
be held independent of such title, and no such right, privilege,
or easement shall be surrendered, conveyed, or released except by
delivery of a quit-claim deed from Developer releasing such right,
privilege, or easement by express reference thereto.

So long as Developer continues to have rights under this
paragraph, no Person shall record any declaration of covenants,
conditions and restrictions, or declaration of condominium, or
similar instrument affecting any portion of the Property without
review and written consent thereto by the Developer, and any
attempted recordation without compliance herewith shall result in
such declaration of covenants, conditions and restrictions, or
declaration of condominium or similar instrument being void and of
no force and ’effect unless subsequently approved by recorded
consent signed by the Developer.

This Article may not be amended without the express
written consent of the Developer; provided, however, the rights
contained in this Articlgrshall terminate upon the earlier of (a)
thirty (30) years from the date this Declaration is recorded, or
(b) upon recording by Developer of a written statement that all

sales activity has ceased.



WITNESS the signature of Developer by it duly authorized
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President as of

STATE OF KENTUCKY
COUNTY OF FAYETTE

The foregoing Declaration was.on this.

1989, acknowledged before me by
—~ of Ball Homes, Inc.,:
for and on behalf of said corporation.

L VA VRS,
.xeferred to as Developer,
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Rena G. Wiseman
STOLL, KEENON & PARK
1000 First Security Plaza

Lexington, KY 40507
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NOTARY PUBLIC

Rena G. Wiseman
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